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Q & A: EMPLOYEE LEAVE UNDER THE FAMILIES 
FIRST CORONAVIRUS RESPONSE ACT 

 
UPDATED SEPTEMBER 18, 2020 

 
The recently enacted Families First Coronavirus Response Act was signed into law by the 
President on March 18, 2020 and went into effect on April 1, 2020.  It contains provisions that 
address additional leave entitlements to employees applicable to school districts in Georgia.   
 
The U.S. Department of Labor issued new regulations relating to these additional leave 
entitlements on April 1, 2020, and a previous version of this document provided information 
about implementing these leave entitlements based on those regulations.  Since then, common 
issues have arisen that were not explicitly addressed in this Q&A, and the U.S. Department of 
Labor has provided guidance on specific issues that provides more clarity to these laws. 
 
Additionally, in early August, the United States District Court for the Southern District of New 
York issued a decision that struck down parts of the regulations following a challenge by the 
State of New York.  As a result of that ruling, the U.S. Department of Labor issued revised 
regulations on September 16, 2020. 
 
This updated document incorporates the most recent regulations, addresses additional specific 
issues that were not addressed in previous versions of the document, and has been revised in 
parts to add additional clarity where appropriate.  A table of contents has also been added for 
ease of use.  This version should replace any and all prior versions of this Q&A. 
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What parts of the Families First Coronavirus Response Act affect leave available for 
employees? 
 
The Families First Coronavirus Response Act includes the Emergency Paid Sick Leave Act 
[EPSLA], which requires a certain amount of paid sick leave to be provided to employees under 
certain conditions.  The Families First Coronavirus Response Act also includes the Emergency 
Family and Medical Leave Expansion Act [EFMLEA], which temporarily adds new eligibility 
categories for leave under the FMLA, along with specific provisions that only apply to those new 
categories. 
 

INFORMATION APPLICABLE TO BOTH THE EMERGENCY 
PAID SICK LEAVE ACT AND THE EMERGENCY FAMILY 

AND MEDICAL LEAVE EXPANSION ACT 
 
What does “Telework” include?   
 
“Telework” under EPSLA or EFMLEA means work that the employer permits or allows an 
employee to perform while the employee is at home or a location other than the employee’s 
usual workplace.  An employee is able to telework if his or her employer has work for the 
employee, the employer permits the employee to work from the employee’s home or other 
location, and there are no extenuating circumstances (such as serious COVID-19 symptoms) that 
prevent the employee from performing that work.  Telework is work for wages, and is not 
compensated as paid leave under EPSLA or EFMLEA. 
 
 
Are there limitations on taking paid sick leave under EPLSA to care for a son or daughter 
whose school or place of care is closed, or whose child care provider is unavailable, or 
taking leave under EFMLEA for the same reason?   
 
Yes.  An employee may take leave for this reason only if no suitable person is available to care 
for the son or daughter during the period of leave.  In addition, an employee may not take paid 
sick leave to care for his or her son or daughter unless, but for the need to care for the son or 
daughter, the employee would be able to perform work for the school district, either at the 
employee’s normal workplace or by telework.  An employee caring for his or her son or daughter 
may not take paid sick leave where the employer does not have work for the employee. 
 
 
What recordkeeping requirements are there under EPSLA or EFMLEA? 
 
An employer is required to keep all documentation provided pertaining to requests for leave for a 
period of 4 years, regardless of whether leave was granted or denied.  If an employee provided 
oral statements to support his or her request for paid sick leave under EPSLA or EFMLEA leave, 
the employer is required to document and maintain such information in its records for 4 years. 
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If an employee took leave prior to April 1, 2020 that met one of the reasons for paid sick 
time under EPSLA or for EFMLEA leave, is the employee now entitled to be paid for that 
leave under EPSLA or EFMLEA? 
 
No employee has a right or entitlement to receive any retroactive reimbursement or financial 
compensation through paid sick leave under EPSLA or EFMLEA for any unpaid or partially paid 
leave taken prior to April 1, 2020, even if that leave was for COVID-19 related reasons.   
 
 
Is an employee entitled to pay for unused leave under EPSLA or EFMLEA? 
 
No.  An employee has no right or entitlement to receive any financial compensation or other 
reimbursement for unused paid sick leave under EPSLA or EFMLEA paid sick leave upon that 
person’s termination, resignation, retirement, or any other separation from employment, nor is 
any employee entitled to such compensation or reimbursement upon the expiration of the Acts on 
December 31, 2020. 
 
 

EMERGENCY PAID SICK LEAVE ACT 
 
 
Which school districts are required to provide leave under the EPSLA? 
 
All public school districts are considered employers required to provide additional paid sick 
leave under the EPSLA, regardless of the number of employees in the district. 
 
 
Which employees are entitled to paid sick leave under the EPSLA? 
 
All employees are entitled to paid sick leave provided by the EPSLA regardless of how long the 
individual has been employed. 
 
 
What are the reasons an employee is entitled to paid sick leave under the EPSLA? 
 
A school district must provide paid sick leave to the extent an employee is unable to work or 
telework due to one of 6 reasons: 
 

1. The employee is subject to a Federal, State, or local quarantine or isolation order related 
to COVID-19. 

2. The employee has been advised by a health care provider to self-quarantine due to 
concerns related to COVID-19. 

3. The employee is experiencing symptoms of COVID-19 and is seeking a medical 
diagnosis 
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4. The employee is caring for an individual who is subject to a Federal, State, or local 
quarantine or isolation order related to COVID-19 or who has been advised by a health 
care provider to self-quarantine due to concerns related to COVID-19. 

5. The employee is caring for a son or daughter of such employee if the school or place of 
care of the son or daughter has been closed, or the child care provider of such son or 
daughter is unavailable, due to COVID-19 precautions. 

6. The employee is experiencing any other substantially similar condition specified by the 
Secretary of Health and Human Services in consultation with the Secretary of the 
Treasury and the Secretary of Labor 

 
As of the date of this writing, the Department of Health and Human Services has not yet 
identified any “substantially similar condition” that would allow an employee to take paid leave 
under Reason 6.  If such a condition is identified in the future, the U.S. Department of Labor will 
issue guidance explaining when an employee may take paid sick leave on the basis of a 
“substantially similar condition.” 
 
 
Is an employee entitled to paid sick leave under the EPSLA when the employer does not 
have work for the employee? 
 
No.  Paid sick leave under EPSLA is only available when an employee is unable to work or 
telework for one of 6 specific reasons.  If the employer does not have work for the employee, in 
that the employee is not expected or required to work, then EPSLA leave is not available during 
that time.  Note that an employer is not permitted to change employee schedules or make work 
unavailable in an effort to deny EPSLA leave  
 
 
What does it mean to be “Subject to a Quarantine or Isolation Order” (Reason 1 or 4)? 
 
For the purposes of the EPSLA, a quarantine or isolation order includes quarantine, isolation, 
containment, shelter-in-place, or stay-at-home orders issued by any Federal, State, or local 
government authority that cause the employee to be unable to work even though his or her 
employer has work that the employee could perform but for the order. This also includes when a 
Federal, State, or local government authority has advised categories of citizens (e.g., of certain 
age ranges or of certain medical conditions) to shelter in place, stay at home, isolate, or 
quarantine, causing those categories of employees to be unable to work even though their 
employers have work for them. 
 
 
Is EPSLA leave available to an employee whose health care provider advises them to self-
quarantine because the employee has a medical condition that places them at higher risk of 
serious illness from COVID-19 (Reason 2)? 
 
Yes.  EPSLA leave is available for this reason if a heal care provider advises an employee to 
self-quarantine based on a belief that the employee has COVID-19, may have COVID-19, or “is 
particularly vulnerable” to COVID-19. 
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Who is a “health care provider” under the EPSLA for purposes of advising an employee to 
self-quarantine (Reason 2) or seeking medical diagnosis (Reason 3)? 
 
For these purposes, the term “health care provider” has the same meaning under the EPSLA as it 
does under the FMLA.  Thus, individuals who are authorized to issue certifications of serious 
health conditions under FMLA are “health care providers” under EPSLA. 
 
 
How long may an employee take paid sick leave under EPSLA because they are 
experiencing COVID-19 symptoms and are seeking medical diagnosis (Reason 3)? 
 
The time an employee may take leave for this reason is limited to the time the employee is 
unable to work because they are taking affirmative steps to obtain medical diagnosis, such as 
making, waiting for, or attending an appointment for a test for COVID-19. 
 
 
Who is an “individual” that an employee may take paid sick leave under EPSLA to care 
for because the individual is subject to a quarantine or isolation order or who has been 
advised by a health care provider to self-quarantine (Reason 4)? 
 
For purposes of this reason for paid sick leave under EPSLA, an “individual” means an 
employee’s immediate family member, a person who regularly resides in the employee’s home, 
or a similar person with whom the employee has a relationship that creates an expectation that 
the employee would care for the person if he or she were quarantined or self-quarantined.  
“Individual” does not include persons with whom the employee has no personal relationship. 
 
 
Are there limitations on an employee taking EPLSA leave to care for another individual 
who is subject to a quarantine or isolation order or who has been advised by a health care 
provider to self-quarantine (Reason 4)? 
 
Yes.  An employee may not take paid sick leave under EPSLA for this reason unless, but for the 
need to care for the individual, the employee would have been able to perform work for the 
school district, either at the employee’s normal workplace or by telework.  An employee may not 
take paid sick leave under EPSLA where the school district does not have work for the 
employee. 
 
 
Are there limitations on taking paid sick leave under EPLSA to care for a son or daughter 
whose school or place of care is closed, or whose child care provider is unavailable?   
 
Yes.  An employee may take leave for this reason only if no suitable person is available to care 
for the son or daughter during the period of leave.  In addition, an employee may not take paid 
sick leave to care for his or her son or daughter unless, but for the need to care for the son or 
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daughter, the employee would be able to perform work for the school district, either at the 
employee’s normal workplace or by telework.  An employee caring for his or her son or daughter 
may not take paid sick leave where the employer does not have work for the employee.   
 
 
Who is a “son or daughter” under the EPSLA? 
 
The term “son or daughter” has the same meaning as it does under the FMLA.  Accordingly, the 
term means a biological, adopted, or foster child, a stepchild, a legal ward, or a child of a person 
standing in loco parentis, who is under 18 years of age or older who is incapable of self-care 
because of a mental of physical disability. 
 
 
How much paid sick leave is an employee entitled to receive under the EPSLA? 
 
Full-time employees are entitled to 80 hours of paid sick leave. 
 
Part-time employees are entitled to a number of hours of paid sick leave equal to the number of 
hours that such employee works, on average, over a 2-week period. 
 
 
How does an employer calculate the amount of paid sick leave a part-time employee with a 
regular schedule may be entitled to receive? 
 
A part-time employee with a regular schedule is entitled to the number of hours of paid sick 
leave the employee is normally scheduled to work over two work weeks. 
 
 
How does an employer calculate the amount of paid sick leave a part-time employee with a 
variable schedule may be entitled to receive? 
 
If the part-time employee has been employed for at least six months, then employee is entitled to 
up to the number of hours of paid sick leave equal to fourteen times the average number of hours 
that the employee was scheduled for work each calendar day over the six-month period ending 
on the date that on which the employee takes paid sick leave, including any hours for which the 
employee took any type of leave. 
 
If the part-time employee has been employed for fewer than six-months, the employee is entitled 
to up to the number of hours of paid sick leave equal to fourteen times the number of hours the 
employer and employee agreed to at the time of hiring that the employee would work, on 
average, each calendar day.  If there is no such agreement, the employee is entitled to up to the 
number of hours of paid sick leave equal to fourteen times the average number of hours the 
employee was scheduled to work over the entire period of employment, including hours for 
which the employee took leave of any type. 
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Can an employee take paid sick leave under EPSLA intermittently (i.e., in separate periods 
of time, rather than one continuous period)? 
 
Generally speaking, an employee may take paid sick leave under EPSLA intermittently only if 
the school district and employee agree, but there are some restrictions discussed in the next 
paragraphs.  The school district and employee may memorialize in writing any agreement to 
allow intermittent paid sick leave, but a clear and mutual understanding between employer and 
employee is sufficient under the regulations.  It is highly advisable that school district make clear 
the specific terms of intermittent paid sick leave in writing to the employee if this is permitted.  
An employer is never required to permit employees to take EPSLA leave intermittently 
 
If the employee is seeking to take paid sick leave intermittently while reporting to the employer’s 
worksite (i.e., not teleworking), the employee may only take paid sick leave intermittently for 
Reason 5 above.  In such a case, the intermittent leave may be taken in any increment of time 
agreed to by the employer and employee. 
 
If the employer directs or allows the employee to telework, the employer and employee may 
agree that the employee may take paid sick leave intermittently for any qualifying reason, and in 
any agreed increment of time (but only when the employee is unable to telework because of a 
COVID-19 related reason). 
 
 
If the school an employee’s child attends is operating on an alternate day or other hybrid-
attendance basis, if the employee entitled to leave only on the days in which their child is 
not permitted to attend school in person? 
 
Yes.  In these circumstances, the employee is entitled to EPSLA leave only on the days in which 
their child is not permitted to attend school in person.  Note that this is not considered 
intermittent leave that would otherwise require employer agreement. 
 
For example, if an employee’s child is permitted to attend school in person only on Monday, 
Wednesday, and Friday each week, and is required to engage in remote learning on Tuesday and 
Thursday, then the employee would be entitled to EPSLA leave only on Tuesday and Thursday 
when the school is closed to the child for in-person learning.  The employee is not entitled to 
EPSLA leave on Monday, Wednesday, or Friday when the school is not closed to the child.   
 
 
If an employee is provided a choice between having their child to attend school in person or 
participate in remote/virtual learning, is the employee eligible for EPSLA leave if they 
choose the remote/virtual learning option? 
 
No.  The employee is not eligible to take EPSLA leave under Reason 5 because the child’s 
school is not “closed” due to COVID-19 related reasons.  EPSLA leave under Reason 5 is not 
available to care for a child whose school is open for in-person attendance.  If the child is home 
not because his or her school is closed, but because the employee chose for the child to remain at 
home, the employee is not entitled to EPSLA leave for Reason 5. 
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What notice can a school district require of an employee who is eligible for paid sick leave 
under EPSLA? 
 
The regulations permit an employer to require an employee to follow reasonable notice 
procedures after the first workday (or portion of a workday) for which an employee takes paid 
sick leave for any reason other than Reason 5.  For Reason 5, the employee should give notice to 
the employer of the need for leave as soon as practicable if the leave is foreseeable.  But even if 
an employee fails to give proper notice, the employer should give him or her notice of the failure 
and an opportunity to provide required documentation prior to denying a request for paid sick 
leave under EPSLA.   
 
Notice may not be required in advance, and may only be required after the first workday (or 
portion of a workday) for which an employee takes paid sick leave under EPSLA.  It is generally 
reasonable for an employee’s spokesperson (e.g., spouse, adult family member, or other 
responsible party) if the employee is unable to do so personally.  
 
Generally, it is reasonable for an employer to require oral notice and sufficient information to 
determine whether the leave is covered by EPSLA.  An employer may not require more 
information than allowed in the next question. 
 
 
What information and documentation may a school district require of an employee taking 
paid sick leave under EPSLA? 
 
For leave taken under EPSLA for any reason, an employee is required to provide the employer 
documentation containing the following information as soon as practicable, which will usually 
be when the employee provides notice of the need for EPSLA leave: 

1. Employee’s name 
2. Date(s) for which leave is requested 
3. Qualifying reason for the leave; and  
4. Oral or written statement that the employee is unable to work because of the 

qualified reason for leave. 
 
If the employee is seeking paid sick leave under Reason 1, the employee must additionally 
provide the name of the government entity that issued the quarantine or isolation order. 
 
If the employee is seeking paid sick leave under Reason 2, the employee must additionally 
provide the name of the health care provider who advised the employee to self-quarantine due to 
concerns related to COVID-19. 
 
If the employee is seeking paid sick leave under Reason 4, the employee must provide the same 
additional information (identity of government entity or health care provider) for the individual 
they are caring for, as applicable. 
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If the employee is seeking paid sick leave under Reason 5, the employee must additionally 
provide: 

1. The name of the son or daughter being cared for 
2. The name of the school, place of care, or child care provider that has closed or 

become unavailable; and 
3. A representation that no other suitable person will be caring for the son or 

daughter during the period for which the employee takes paid sick leave or 
EFMLEA leave. 

 
 
Can an employer require periodic updates from an employee taking paid sick leave under 
the EPSLA? 
 
The EPSLA does permit an employer to require an employee to follow “reasonable notice 
procedures” to continue to receive paid sick leave after the first workday an employee receives 
paid sick leave.  Presumably, this would allow an employer to require an employee to provide 
notice of how long their absence is anticipated, and to provide updates every few days regarding 
their anticipated absence. 
 
 
What is the amount of pay an employee is entitled to receive for paid sick leave under the 
EPSLA? 
 
An employee must receive their regular rate of pay for paid sick leave taken for reasons 1-3 of 
the EPSLA, and two-thirds of their regular rate of pay for reasons 4-6, both of which are capped 
at a maximum amount as discussed in the following question.  For employees who work in 
multiple positions with different rates of pay, that amount would be calculated in the same 
manner as that employee’s hourly regular rate of pay is determined for overtime purposes under 
the FLSA.  In such a circumstance, the employer must compute the regular rate for each full 
workweek over the six month period preceding the date in which the employee takes EPSLA 
leave, and then compute the average of the weekly regular rates, weighted by the number of 
hours worked for each workweek. 
 
 
What is the maximum dollar amount an employee is entitled to receive for paid sick leave 
under the EPSLA? 
 
For leave based on the employee’s own necessary absence (reasons 1-3 listed above), the total 
amount of paid sick leave the employee receives may not exceed a maximum of $511 per day 
and $5,110 in total.  
 
For leave based on reasons 4, 5 or 6 listed above, the amount of paid sick leave an employee 
receives may not exceed $200 per day and $2,000 in total. 
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Can a school district require an employee to exhaust other types of leave before using the 
paid sick leave under the EPSLA? 
 
No.  An employer may not require an employee to use other paid leave provided by the employer 
before the employee uses paid sick leave under the EPSLA. 
 
 
Are there any notice requirements placed on an employer under the EPSLA? 
 
The EPSLA requires each employer to post a notice of the requirements of the EPSLA in 
conspicuous places on the premises of the employer where notices to employees are customarily 
provided.  The areas at each location in the district where similar notices to employees are 
posted, such as equal employment opportunity rights, FLSA/minimum wage rights, FMLA 
rights, etc., would meet this requirement.  The Department of Labor has published a model 
notice on its website. 
 
 
What position is an employee entitled to be restored to following paid sick leave under 
EPSLA? 
 
An employee has a right to be restored to the same or equivalent position following paid sick 
leave under EPSLA.  The determination of what constitutes the “same or equivalent position” is 
the same criteria used for employees returning from FMLA leave. 
 
 
Can an employee receive two weeks of paid sick leave under EPSLA from multiple 
employers? 
 
No.  An employee who takes two weeks of paid sick leave under EPSLA and then changes 
employers is not entitled to additional paid sick leave from his or her new employer.  If an 
employee takes some, but fewer than 80 hours of paid sick leave, and then changes employers, 
the employee is only entitled to the remaining portion of such leave from his or her new 
employer.  Such an employee’s paid sick leave under EPSLA would expire upon reaching 80 
hours of paid sick leave total, regardless of the employer providing it, or when the employee 
reaches the number of hours of paid sick leave to which he or she is entitled based on a part-time 
schedule with the new employer. 
 
 
Are there any other prohibitions in the EPSLA? 
 
An employer may not require an employee to find a replacement to cover the hours during which 
the employee is using paid sick leave under the EPSLA. 
 
The EPSLA also prohibits an employer from discharging, disciplining, or in any other way 
discriminating against an employee who takes leave under the EPSLA or who has filed a 
complaint or participated in proceedings related to the EPSLA. 
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What are the penalties to an employer who fails to provide paid sick leave under the 
EPSLA? 
 
Employers who violate the EPSLA are considered to have failed to pay minimum wages under 
the FLSA and are subject to the same penalties as other FLSA violations.  Those penalties 
include an automatic doubling of any back pay the employee is entitled to receive, as well as 
payment of the employee’s attorney’s fees in seeking to enforce the requirements of the EPSLA. 
Note that “minimum wages” in this context refers to the wage at which the employer was 
required to compensate the employee for paid leave, and does not refer to the federal minimum 
wage of $7.25 per hour.  
 
 
What are the effective dates of the EPSLA? 
 
The EPSLA became effective on April 1, 2020.  The EPSLA and its requirements expire on 
December 31, 2020. 
 
 
Is an employee entitled to unused paid sick leave under the EPSLA when they separate 
from employment? 
 
No.  The EPSLA does not require an employer to pay an employee for any unused paid sick 
leave under the EPSLA when the employee leaves the employer, whether because of 
termination, resignation, retirement, or other separation from employment. 
 
 

EMERGENCY FAMILY AND MECICAL LEAVE EXPANSION 
ACT 

 
 
Which school districts are required to provide leave under the EFMLEA? 
 
All public school districts are required to provide FMLA leave to employees under the 
requirements of the EFMLEA. 
 
 
Which employees are entitled to leave under the EFMLEA? 
 
While the FMLA requires an employee to have worked for an employer for at least 12 total 
months, and for at least 1250 hours in the previous 12 months, leave for the reasons provided 
under the EFMLEA have a lesser threshold.  Any employee who has been employed for at least 
30 calendar days is entitled to the leave provided under the EFMLEA. 
 
 



16 
 

Are there any other employees entitled to EFMLEA leave? 
 
Yes.  If an employee was laid off or otherwise terminated on or after March 1, 2020, and rehired 
by the employer before December 31, 2020, the employee would be eligible if they had been on 
the employer’s payroll for thirty or more of the sixty calendar days prior to the date the employee 
was laid off or otherwise terminated.  
 
 
What are the reasons an employee is entitled to leave under the EFMLEA? 
 
The EFMLEA provides an additional reason for which an employee is entitled to take FMLA 
leave, for a “qualifying need related to a public health emergency.” 
 
A “qualifying need related to a public health emergency” means the employee is unable to work 
(or telework) due to a need for leave to care for the son or daughter under 18 years of age of such 
employee if the school or place of care has been closed, or the child care provider of such son or 
daughter is unavailable, due to a public health emergency. 
 
For purposes of this definition, a “public health emergency” means an emergency with respect to 
COVID-19 declared by a Federal, State, or local authority.   
 
 
Are there limitations on taking leave under EFMLEA to care for a son or daughter whose 
school or place of care is closed, or whose child care provider is unavailable?   
 
Yes.  An employee may take leave for this reason only if no suitable person is available to care 
for the son or daughter during the period of leave.  In addition, an employee may not take 
EFMLEA leave to care for his or her son or daughter unless, but for the need to care for the son 
or daughter, the employee would be able to perform work for the school district, either at the 
employee’s normal workplace or by telework.  An employee caring for his or her son or daughter 
may not take paid sick leave where the employer does not have work for the employee.  If the 
employer does not have work for the employee, in that the employee is not expected or required 
to work, then EFMLEA leave is not available during that time.  Note that an employer is not 
permitted to change employee schedules or make work unavailable in an effort to deny 
EFMLEA leave 
 
 
How much leave is an employee entitled to receive under the EFMLEA? 
 
The leave taken under the EFMLEA is part of the 12-weeks of leave an employee is otherwise 
entitled to receive each year under the FMLA.  
 
 
Is the leave under the EFMLEA paid or unpaid leave? 
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The first 10 days of leave an employee takes for a qualifying need related to a public health 
emergency may be unpaid leave.   
 
After the first 10 days of leave under the EFMLEA, an employer must provide paid leave for 
each day of leave taken for a qualifying need related to a public health emergency. 
 
 
How does the paid time off under EPSLA intersect with leave under EFMLEA? 
 
Because Reason 5 for taking leave under EPSLA and the reasons an employee may take leave 
under EFMLEA are the same, employees needing leave for that reason implicate both Acts.  An 
eligible employee may take up to twelve weeks of leave to care for his or her son or daughter 
whose school or place of care has closed, or whose child care provider is unavailable, due to 
COVID-19 related reasons.  In such a circumstance, the first two weeks of leave (up to 80 hours) 
may be paid time off under EPSLA; subsequent weeks are paid under EFMLEA.  
 
However, as discussed below, an employee’s prior use of paid sick leave under EPSLA will 
impact the amount of paid sick leave that remains available to the employee.  Additionally, as 
discussed in the next question, the employee’s prior use of FMLA leave for “traditional” reasons 
may also affect the amount of paid leave available to the employee.   
 
If an employee takes paid sick leave under EPSLA for reasons unrelated to the care of their son 
or daughter, and subsequently needs to take EFMLEA leave, all or part of the first ten days of 
EFMLEA leave may be unpaid because the employee will have exhausted all or part of their paid 
sick leave requirement under EPSLA.  In those circumstances, the employee may choose to 
substitute other paid leave provided by the employer during this period.  If the employee chooses 
to substitute other paid leave during the first two weeks of EFMLEA leave, the leave runs 
concurrently and the employee receives their pay under existing leave provisions being used by 
the employee. 
 
 
What if an employee has already taken leave under FMLA prior to enactment of 
EFMLEA? 
 
An employee who has already taken leave for “traditional” FMLA reasons during the 12-month 
period may take up to the remaining portion of the 12-weeks of leave for EFMLEA  If an eligible 
employee has already taken the full 12-weeks of FMLA leave during the 12-month period, the 
employee may not take EFMLEA leave.  In such a case, the employee would still be entitled to 
take up to two weeks of paid sick leave under EPSLA. 
 
 
Does EPSLA paid sick leave run concurrently with the first two weeks of otherwise unpaid 
leave under EFMLEA? 
 
An eligible employee who needs to care for his or her son or daughter who school or place of 
care is closed, or whose child care provider is unavailable, due to COVID-19 related reasons, is 
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eligible to take leave under both EPSLA (Reason 5) and EFMLEA.  In such a case, the paid time 
off provided by EPSLA runs concurrently with the leave provided by EFMLEA. In other words, 
assuming the employee has not used any EPSLA paid sick leave for another reason, the 
employee’s two weeks of EPSLA paid sick leave is used during the first two weeks of otherwise 
unpaid leave under EFMLEA. 
 
 
If an employee’s paid sick leave under EPSLA is used during the first two weeks of 
EFMLEA leave, what is the amount of pay the employee receives? 
 
Because the reason for paid sick leave under EPSLA that would run concurrently with EFMLEA 
leave is for Reason 5 of the EPSLA, the paid sick leave would be two-thirds of the employee’s 
regular rate of pay, up to a maximum of $200 per day.   
 
 
Can an employee substitute other paid leave for EFMLEA paid leave taken after the first 
two weeks? 
 
After the first two weeks of leave, EFMLEA leave is paid at two-thirds of the employee’s regular 
rate of pay, up to $200 per day.  Because this period of EFMLEA leave is not unpaid, employees 
may not substitute other accrued paid leave available to the employee, and neither the employee 
nor employer may require the substitution of other paid leave. 
 
However, employers and employees may agree to have paid leave supplement pay under 
EFMLEA so that the employee receives the full amount of his or her normal pay.  Note that any 
paid leave to supplement EFMLEA paid leave must still qualify for the reason it is being used.  
Generally speaking, sick leave provided under state law is not available to care for a son or 
daughter because their school or child care facility is closed, as the son or daughter is not sick. 
 
 
What notice can a school district require of an employee who is eligible for EFMLEA 
leave? 
 
An employee must provide the employer with notice of the need for EFMLEA leave as soon as 
practicable.  If the reason for the leave is foreseeable, it will generally be practicable to provide 
notice prior to the need to take leave.  If the employee fails to give proper notice, the employer 
should give the employee notice of the failure and an opportunity to provide required 
documentation prior to denying a request for EFMLEA leave.  
 
Generally, it is reasonable for an employer to require oral notice and sufficient information to 
determine whether the leave is covered by EFMLEA.  An employer may not require more 
information than allowed in the question below. 
 
What information and documentation may a school district require of an employee taking 
EFMLEA leave? 
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An employee seeking leave under EFMLEA must provide the following documentaton, which is 
the same information and documentation required  for the employee to take paid sick leave under 
EPSLA Reason 5: 

1. Employee’s name; 
2. Date(s) for which leave is requested; 
3. Oral or written statement that the employee is unable to work because of the 

qualified reason for leave; 
4. The name of the son or daughter being cared for; 
5. The name of the school, place of care, or child care provider that has closed or 

become unavailable; and 
6. A representation that no other suitable person will be caring for the son or 

daughter during the period for which the employee takes paid sick leave under 
EPSLA or EFMLEA leave. 

 
 
What is the amount of paid leave an employee is entitled to receive under EFMLEA? 
 
The amount of paid leave an employee is entitled to receive under the EFMLEA is two-thirds of 
the employee’s regular rate of pay, up to a maximum of $200 per day and an aggregate of 
$10,000.   
 
 
How is the amount of paid leave determined for hourly employees under the EFMLEA? 
 
The amount of paid leave for hourly employees is two-thirds of their regular rate of pay for the 
number of hours the employee would otherwise be normally scheduled for work, up to a 
maximum of $200 per day and an aggregate of $10,000.  For those employees whose schedule 
varies from week to week to such an extent that an employer is unable to determine the number 
of hours the employee would have worked if they had not taken leave, the same method is 
utilized as under the EPSLA for such variable hour employees. 
 
 
Can an employee take EFMLEA leave intermittently (i.e., in separate periods of time, 
rather than one continuous period)? 
 
An employee may take leave under EFMLEA intermittently only if the school district and 
employee agree.  The school district and employee may memorialize in writing any agreement to 
allow intermittent leave, but a clear and mutual understanding between employer and employee 
is sufficient under the regulations.  It is highly advisable that school district make clear the 
specific terms of intermittent leave in writing to the employee if this is permitted. 
 
If the employee is reporting to the employer’s worksite (i.e., not teleworking), the intermittent 
leave may be taken in any increment of time agreed to by the employer and employee.  If the 
employer directs or allows the employee to telework, the employer and employee may agree that 
the employee may take EFMLEA leave intermittently in any agreed increment of time (but only 
when the employee is unable to telework because of a COVID-19 related reason). 
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As discussed in the following question, it is not considered intermittent leave when an employee 
seeks EFMLEA leave only on days a child’s school is closed to in-person attendance when the 
child’s school operates on an alternate day or other hybrid attendance basis. 
 
 
If the school an employee’s child attends is operating on an alternate day or other hybrid-
attendance basis, if the employee entitled to EFMLEA leave only on the days in which their 
child is not permitted to attend school in person? 
 
Yes.  In these circumstances, the employee is entitled to EFMLEA leave only on the days in 
which their child is not permitted to attend school in person.  Note that this is not considered 
intermittent leave that would otherwise require employer agreement. 
 
For example, if an employee’s child is permitted to attend school in person only on Monday, 
Wednesday, and Friday each week, and is required to engage in remote learning on Tuesday and 
Thursday, then the employee would be entitled to EFMLEA leave only on Tuesday and 
Thursday when the school is closed to the child for in-person learning.  The employee is not 
entitled to EFMLEA leave on Monday, Wednesday, or Friday when the school is not closed to 
the child.   
 
 
If an employee is provided a choice between having their child to attend school in person or 
participate in remote/virtual learning, is the employee eligible for EFMLEA leave if they 
choose the remote/virtual learning option? 
 
No.  The employee is not eligible to take EFMLEA leave because the child’s school is not 
“closed” due to COVID-19 related reasons.  EPSLA leave 5 is not available to care for a child 
whose school is open for in-person attendance.  If the child is home not because his or her school 
is closed, but because the employee chose for the child to remain at home, the employee is not 
entitled to EFMLEA leave. 
 
 
What position is an employee entitled to be restored to following EFMLEA leave? 
 
Just as with any other leave taken under FMLA, an employee has a right to be restored to the 
same or equivalent position. 
 
 
What are the effective dates of the EFMLEA? 
 
The EFMLEA became effective on April 1, 2020.  The entitlement to leave for a qualifying need 
related to a public health emergency under the EFMLEA ends on December 31, 2020. 
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